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Who we serve 
and how

Adults later in life: 60 years of age and 
older

Statewide

No cost

No income or asset restrictions

Confidential

Not a mandatory reporter

EFEP does not discriminate based on age, race, 
ethnicity, national origin, religion, gender, sexual 
orientation, disability, medical history, or other 
non-merit characteristics.



Independence

Self-Determination

• Ability to make choices

• Plan activities

• Take responsibility for one's 
own life

Agency

• Ability to act

• Ability to make choices 
independently



Supporting Self-Determination and Agency

Crucial aspects of well-being and quality of life

Vital for maintaining a sense of control and 
purpose

Respect the integrity and authority of victims to 
make their own life choices

Providing the knowledge and skills needed to 
understand and manage their health

Creating supportive environments: feeling, safe, 
secure and empowered

Promoting independence: encouraging and 
enabling to participate in activities and routines 
that are meaningful to them

Shared decision-making



Financial 
Exploitation: 
What is It?

Obtaining an individual’s money or property by deceiving or 
enticing the individual, or by forcing, compelling, or coercing the 
individual to give, sell at less than fair market value, or in other 
ways convey money or property against his or her will without 
his or her informed consent.



Impediments to 
Informed 
Consent

Incapacity  

Fraud/Misrepresentation

Undue influence



Decisional 
Capacity

• Understanding – ability to 
comprehend relevant information

• Appreciation – ability to understand 
the nature of the situation and its 
consequences

• Reasoning – ability to weigh the risks 
and benefits of different options an 
make a reasoned decision

• Expression of Choice – ability to 
communicate a decision freely and 
voluntarily



Decisional 
Capability instead 
of Capacity 
(NCLER: Closing the Justice Gap for Older Adults Part Two: 
Representing Clients with a Range of Decisional Capabilities)

Capacity implies a 
maximum or minimum 
level that is frozen in 
time: capacity or 
incapacity without any 
context



Tips for understanding 
Decisional Capability

Always presume older adult has 
decisional capability and can make 
important decisions

In not on/off all or nothing 
proposition

Is not synonymous with memory loss 
or medical diagnosis

Not synonymous with bad decisions, 
refusal to follow advice or acting 
against one’s own best interest

With or without cognitive impairment, 
people make bad decisions all the time



Implies potential that can be developed and 
improved under the right conditions with the right 
supports

Context matters.

The ability to do 
something specific 
or to decide 
regarding what 
exactly matters.

To manage money

Make a medical decision

Choose a visitor

Execute POA or will

Smoke

Sell property, etc. 

Not an all or nothing proposition

Can vary from day to day or even hour to hour

Can be affected by illness, medications, stress, sleep 
deprivation, dehydration substance abuse, etc.

Decisional Capability is the 
quality of being capable and able 
to do something



THE 3 STEPS IN FRAUD PLAYBOOK

Gain your 
trust

• Takes time. Hours on 
the phone, repeated 
calls per day every 
day, emails and texts 
to obtain personal 
info to find victim’s 
soft spot

• Affinity groups –
pretend to be apart of 
victims “group” 
(religion, politics, 
socio-economic, age, 
military, etc.) to 
appear just like the 
victim

“Under the 
Ether”

• Heightened 
emotional state

• Destabilizes victim to 
get them to suspend 
reason

Create Sense 
of Urgency

• Threat that if don’t 
act bad things will 
happen

• People are “wired” to 
respond to threats



SCAMMERS TARGET OUR 
EMOTIONS

Fear

• Strike terror –
accident of a 
victim or arrest

• Demand for 
money

Loneliness

• Fake 
friendships or 
romances

• Develop 
attachment

• Introduction of 
money

Avarice

• Slow buildup
• Establish trust
• Dangle 

windfall 
returns on 
investments or 
winnings

Anxiety

• Stolen Identity
• Hacked bank 

accounts
• Fraudulent 

charges
• False deadlines



Vulnerability

Person in a 
position of 
power or 
influence

Theft or use 
of money or 
property for 

the benefit of 
another

Facets of Undue Influence





Legal Authority
(Aids for Independent Living)

Agent abusing 
Financial Power 

of Attorney

Conservator or 
Guardian

Rep Payee

Trustee



Fiduciaries

Fiduciary: person named to manage money or property 
for another

Legal responsibilities

Act in best interest of the principal

Manage money and property properly

Keep money and property separate

Keep good records

Types of Fiduciaries 

Trustees

Representative Payees or VA Fiduciaries

Guardians or Conservators

Agents of Financial Power of Attorney



Breach of Fiduciary Duty|Abuse

Agent might spend 
the individual’s 
money on items for 
his or her own use 
rather than for the 
individual’s needs

Self-
dealing

Agent might do 
things that the 
document doesn’t 
allow, such as 
making gifts when 
that power hasn’t 
been granted

Exceeding 
scope of  

authority

Agent might have the 
authority but 
undermine the 
principal’s plans, e.g. 
make gifts or 
transfers that 
undermine the estate 
plan

Deviating 
from the 

principal’s 
expectations



Choosing an agent: 
Questions to Ask

Do I trust this person?

Do I feel comfortable with them?

Will they carry out my wishes the way I want 
them to?

Are they willing and able to take on this 
responsibility?

Will they make decisions in my best interest?

Will they manage my money and property 
carefully?

Will they be able to keep my money separate 
from their own?

Will they keep good records?



Representative Payees

Social Security manages benefits for 
beneficiary who has been determined 
unable to manage money by SS

Specific to SS benefits including Social 
Security Disability and Supplemental 
Security Income

VA pensions and some private pensions 
have separate payee system

If SSA has reason to believe beneficiary is 
unable to manage (verified), benefits 
placed in paye status

Beneficiary can also request a rep payee

Administrative process

SSA does not recognize any other agents so 
guardian or agent under POA must apply 
to be recognized



Mechanism to allow 
someone to receive 
federal benefits 

Can simplify the 
handling of finances

Be careful who you 
suggest

ability

not proximity

Educate 
representative payees 
and VA fiduciaries 
regarding:

Duties and responsibilities

Accounting

Separate accounts



Representative 
Payees, 
VA Fiduciaries 

and other 
Government 

Benefit Money 
Managers

Misusing authority over a beneficiary’s money, 
rep payee abuse:

Failing to spend 
money on 
necessities

Exceed the 
authority given

Self-dealing

Fail to follow 
rules about 
charging the 
beneficiary for 
services

Co-mingling 
funds

Keeping money 
although no 
longer serving as 
a rep payee



Power of Attorney For Finances

Legal document used by an individual to allow 
someone else to manage money and property on their 
behalf

Tool for planning for future incapacity because a 
trusted person (“agent”) can stand in for an individual 
(“principal”) who can no longer make/communicate 
financial decisions

“Durable” Power of Attorney- continues in effect even 
after the principal loses the ability to make financial 
decisions

Document lists things agent can do; can be tailored to 
the needs of the principal

Is easy to amend unlike a guardianship.  It can be 
revised in an office and reviewed annually or 
periodically.



POWER OF 
ATTORNEY:
“A license to steal” 

Why is it so 
easy to abuse?

Broad 
decision-
making 

authority

Lack of 
monitoring –

private 
arrangement, 

no court 
oversight

Lack of 
awareness of 

risks

Delayed 
detection of 

abuse



Possible Special Instructions

Requiring 2nd signature for large 
transactions: naming parties, dollar 
amount and type of transaction i.e. all real 
estate transactions

Granting a power to revoke to a trusted 3rd

party

Specific authorization i.e. hiring and 
appearing as agent in filing a bankruptcy

Require initial inventory and annual 
accounting to a third party



Inventory:

Count the cookies when you sign the 
document

Accounting:
Count the cookies again at the end of 
every year



Accounting language  

Accounting: My agent shall render an accounting (monthly) (quarterly) 
(annually) to me and to 
____________________________________________________
(insert name and address) during my lifetime and a final accounting to the 
personal representative of my estate, in any is appointed, after my death.



Your Agent is the abuser: 
Now What

Revoke

Re-draft to include protections

Individual at risk restraining order to stop financial 
exploitation by agent

Demand from agent an accounting

Petition court for review of agent’s performance or for 
construction upon motion  



Review/Revoke/Restore/Reimburse

Summons and Complaint filed with the 
court

• where the principal is present; or
• The county of principal’s legal residence 

Seek 244.16 petition for review of agent’s 
performance

244.17 if acted against interest of principal 
seek judgement and attorney fees

Court can dismiss a petition filed under 
section if court finds principal has capacity 
to revoke



Standing :
Who can take action

The principal or the Agent

Guardian, conservator, or other fiduciary acting for the 
principal

A person authorized to make health care decisions for the 
principal

Principal’s spouse, parent, or descendant

Principal’s domestic partner

An individual who would qualify as a presumptive heir of the 
principal

Person names as a beneficiary to receive any property, benefit 
or contractual right upon principal’s death

Beneficiary of a trust by principal

Governmental agency having regulatory authority to protect the 
welfare of the principal

Principal’s caregiver or another person that demonstrates 
sufficient internist in principal’s welfare

A person asked to accept the power of attorney



Remedies

244.16 judicial relief – petition to 
construe POA or review agent’s 
conduct and grant appropriate 

relief

• Direct the agent to act in 
accordance with the terms of the 

• Require the agent to report to the 
court concerning performance of 
duties at periods of time 
established by the court

• Rescind all powers of the agent to 
act under the POA

• if the principal has designated an 
alternate agent and if powers of 
the agent are rescinded, the 
alternate becomes the agent

244.17 if agent violates then agent 
is liable to principal or successors 

in interest for the amount required 
to do all of the following

• Restore the value of the 
principal's property to what 
would have been and the 
violation not occurred

• Reimburse the principal or 
successors for attorney fees.



Trusts

A trust is a legal arrangement in 
which a person or an institution 
agrees to manage an adult’s 
assets for the benefit of that 
adult or someone else named by 
that adult. 



Exploitation related 
to trust can occur

Grantor Lack capacity

Signed due to undue influence, duress, 
fraud or misrepresentation

Document does not reflect grantor’s 
wishes

Forgery

Trustee changes or revokes without 
authority

Trustee doesn’t follow instructions

Trustee uses or takes assets for self



Removing a trustee
Who can petition the Court?

The settlor, a cotrustee, or a qualified beneficiary 
may request the court to remove a trustee, or a trustee may 
be removed by the court on its own initiative.

What can get a trustee removed?

(a) The trustee has committed a material breach of 
trust.

(b) A lack of cooperation among cotrustees
substantially impairs the administration of  the trust.

(c) Because of unfitness, unwillingness, or persistent 
failure of the trustee to administer the trust effectively.

(d) There has been a substantial change of 
circumstances or removal is requested by all of the 
qualified beneficiaries, the removal is not inconsistent with 
a material purpose of the trust, and a suitable cotrustee or 
successor trustee is available.



Remedies 
for 

Breach 
of Trust

1. Compel the trustee to perform the trustee’s duties.

2. Enjoin the trustee from committing a breach of trust.

3. Compel the trustee to redress a breach of trust by paying money, 
restoring property, or other means.

4. Order a trustee to account.

5. Appoint an additional trustee, a directing party, or a trust protector 
having the duties and authority ordered by the court, including, in 
the case of an additional trustee, the authority to take possession of 
the trust property and administer the trust.

6. Suspend the trustee.

7. Remove the trustee  

8. Reduce the compensation of or deny compensation to the trustee.

9. Void an act of the trustee, impose a lien or a constructive trust on 
trust property, or trace trust property wrongfully disposed of and 
order recovery of the property or its proceeds.

10. Order any other appropriate relief.



Conservatorship

Voluntary form of guardianship of estate

Must file your own petition

Can ask to end at any time but it is at 
court’s discretion

Can use it when no financial power of 
attorney is in place

Don’t have anyone that will act as POA-F

Want more oversight then POA F

Want to avoid risk of exploitation by 
removing own access to finances



Spendthrift 
Guardianship

Of estate only – not voluntary

Person uses alcohol, drugs or engages in 
wasteful conduct and is unable to manage 
property effectively

Likely to affect health, life or property so as to 
endanger ability to support self or expose self 
to reliance on public support

No showing of incompetency

Does require physician or psych eval



Guardianship

Only issued as a last 
resort if a person is 
unable to participate 
in decision making in 
a meaningful way & 
urgent decision must 
be made to protect 

the person or 
property & no one has 

legal authority to 
make those decisions

OR

When person unable 
to protect self from 

harm and all 
alternative have failed 
to end ongoing abuse, 
neglect or exploitation



Guardian/Conservator Financial 
Exploitation: Misuse of legal authority

Exceeding the 
authority given 

by court
Self-dealing

Acting contrary 
towards best 

interest



Review of Guardian’s Conduct
Any of the following, if committed by a guardian constitutes cause for a remedy of 
the court:

Failing to file timely an inventory or account, as required under this chapter, that is accurate and 
complete.

Committing fraud, waste, or mismanagement.

Abusing or neglecting the ward or knowingly permitting others to do so.

Knowingly isolating a ward from the ward’s family members or violating a court order under s. 50.085 
(2).

Engaging in self-dealing.

Failing to provide adequately for the personal needs of the ward from the ward’s available assets and 
income, including any available public benefits.

Failing to exercise due diligence and reasonable care in assuring that the ward’s personal needs are 
being met in the least restrictive environment consistent with the ward’s needs and incapacities.

Failing to act in the best interests of the ward.



Removal of Guardian: File Petition to Review of 
Conduct

REMEDIES OF THE COURT. If petitioned by any party or on the 
court’s own motion and after finding cause as specified in 
sub. (2), a court may do any of the following:

1) Order the guardian to file an inventory or other report or 
account required of the guardian.

2) Require the guardian to reimburse the ward or, if deceased, 
the ward’s estate for losses incurred as the result of the 
guardian’s breach of a duty to the ward.

3) Impose a forfeiture of up to $10,000 on the guardian, or deny 
compensation for the guardian or both.

4) Remove the guardian.

5) Enter any other order that may be necessary or appropriate 
to compel the guardian to act in the best interests of the ward 
or to otherwise carry out the guardian’s duties.



Criminal  Remedies

Theft, as prohibited in s. 943.20.

Unauthorized use of an individual’s 
personal identifying information or 
documents, as prohibited in s. 943.201

Unauthorized use of an entity’s identifying 
information or documents, as prohibited in 
s. 943.203.

Forgery, as prohibited in s. 943.38. 

Financial transaction card crimes as 
prohibited in s. 943.41.



Freezing assets of a person 
charged with financial 
exploitation of an elder person. 

SEIZURE OF ASSETS. 

If a defendant is charged with a crime that 
is financial exploitation, the crime involves 
the taking or loss of property valued at 
more than $2,500, and the crime victim is 
an elder person, a prosecuting attorney 
may file a petition with the court in which 
the defendant has been charged to freeze 
the funds, assets, or property of the 
defendant in an amount up to 100 percent 
of the alleged value of funds, assets, or 
property in the defendant's pending 
criminal proceeding for purposes of 
restitution to the crime victim. The hearing 
on the petition may be held ex parte. The 
rules of evidence do not apply in a hearing 
under this paragraph. 



Why 
it 

Matters

A single episode of victimization can 
“tip over” an otherwise productive, 
self-sufficient older person's life.

In other words, because older victims 
usually have fewer support systems 
and reserves—physical, psychological, 
and economic—the impact of abuse and 
neglect is magnified, and a single 
incident of mistreatment is more likely 
to trigger a downward spiral leading 
to loss of independence, serious 
complicating illness, and even death.



Damage to 
credit

Damage to 
credit

Loss of 
personal 

funds, 
property, 

housing, and 
other valued 

assets

Loss of 
personal 

funds, 
property, 

housing, and 
other valued 

assets

Lack time 
and/or 

employment 
to rebuild 

assets 

Lack time 
and/or 

employment 
to rebuild 

assets 

Increased 
likelihood of 

going on 
Medicaid as a 

direct result of 
abuse

Increased 
likelihood of 

going on 
Medicaid as a 

direct result of 
abuse

New reliance 
on others for 

financial 
support 

making more 
vulnerable to 

abuse

New reliance 
on others for 

financial 
support 

making more 
vulnerable to 

abuse

Financial Harms



Psychological 
Consequences

Depression

Anxiety

Distress

Fear of retaliation

Fear of losing independence and living in a nursing 
home

Loneliness 

Loss of self-esteem and dignity due to feelings of 
shame and embarrassment

Sense of hopelessness, powerlessness and self-
blame

Difficulties in decision making (self-doubt, not trust 
own judgment)



Physical 
Harms

Emotional effects, including stress and trauma along with 
preexisting health problems, can result in an overall decline in 

physical health including:

increased bone 
or joint 

problems

digestive 
problems chronic pain high blood 

pressure heart problems



Quality Of Life Harms

Loss of confidence and  trust

Second guessing and self-doubt

Loss of independence or greater reliance on 
others

Revictimization

Twice as likely to be hospitalized and four times 
as likely to go into nursing homes

More chronic diseases and access the health care 
system at higher rates



Please take a moment to complete our survey by using the QR code below.  Your feedback 
allows us to continue to improve and increase our community impact.  Thank you!

SURVEY



QUESTIONS?

Sonia Komisar

Attorney|Project Director

skomisar@cwag.org
Elder Financial Empowerment Project

(608)224-0606


